
1 

 

European and External Relations Committee 

Human Rights Inquiry 

Professor David Mead 

1. I am Professor of UK Human Rights Law in the Law School at the University of 
East Anglia (UEA), a position I have held since 2013. I have written extensively on the 
Human Rights Act both formally (in books and academic journals) and on blogs looking 
at (inter alia) the wording/meaning of s.3 and declarations of incompatibility under s.4;  the 

scope of s.6 and the definition of “public authority”; “process-” or “outcomes-based” 
review of public body decisions; human rights education and citizenship; and media 
reporting of human rights cases. Full details of my formal pieces are on my Law School’s 
website https://www.uea.ac.uk/law/people/profile/d-mead. Alongside human rights, I 

research in the areas of protest/public order and policing; most recently I was consulted 
by the Scottish Advisory Group on Stop and Search and asked to provide a position 
paper relating to the ECHR. I have no detailed knowledge of Scottish law save as it 
relates to the public law/devolution framework. 

 
2. This response will not address each and every question raised in the call. It is  
directed more at assisting the Committee understand the context within which the 
clamour for change exists, and the driver(s) for it, which I would argue are misplaced. 

 
3. First and foremost, we are still without formal plans. According to recent 
newspaper leaks, the Ministry of Justice will publish its consultation plans before 
Christmas with a 3-4 month period thereafter. That said, I think a fair and impartial 

observer would summarise the broad thrust of Conservative announcements over the 
past 18 months as: 

 
i. to reduce the binding pull of Strasbourg judgments on the domestic legal order 

by altering s.2 
ii. to leave Westminster as the final arbiter (i.e. to provide a mechanism for 

Westminster to refuse to follow Strasbourg judgments to which we are a party) 
iii. to limit the domestic reach of the HRA especially in theatre of war 

iv. to limit the HRA to “serious” cases 
v. somehow to render Convention rights less “claimable” by terrorists and 

criminals – more as a function of 3i) and 3ii) than any separate proposal 
vi. to limit the financial compensation available to successful claimants 

 
4. The claims made by both sides suffer from a degree of hyperbole and/or are apt to 
mislead. From those seeking to retain the HRA, it is not uncommon to read (on social 
media) that the Conservatives plan to “reduce our rights” or “repeal the HRA”. Neither of 

those is realistically on the cards. While repeal is very likely, it has never seriously been 
suggested that there would not be some form of replacement. Reversion back to the 
common law simpliciter (i.e. pre 1998) does not seem at all likely.  Equally, in my view – 
though I accept others disagree – the planned changes will not reduce the number of 

rights we have. Largely, the plans, such as they are, appear to me to be aimed at the 
means by which rights are given effect in domestic law. A side effect of the proposals 
though is that for some rights – Article 8 in the context of deportations springs to mind 
immediately – there will likely be some reduction in scope and extent simply as a result of 

the decoupling of domestic law from Strasbourg, consequent upon the attempt to 
revitalise the sovereignty of Parliament. In short, the proposals seem likely to empower 
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either Westminster to legislate or Ministers to reach decisions that, in both cases, are 
more restrictive of rights than would currently be permitted by Strasbourg case law. That 
is likely to reduce the protection offered now by the HRA. That said, for reasons set out in 

7. below, such an outcome may not necessarily flow from the planned changes. 
 
5. Equally, the general academic consensus – though not by all – has been that the 
Conservative plans are open to criticism as being rather ill thought-through and legally 

misconceived, or in fact simply inaccurate. As just one example, Chris Grayling’s policy 
announcement last October1 included reference to the fact that “in 2013, the Strasbourg 
Court ruled that murderers cannot be sentence to life” (p.3). That is simply not what the 
Vinter case decided. While some critics of that document can be dismissed easily, I’m not 

sure that is so of Dominic Grieve who was reported as calling the proposals riddled with 
basic errors and howlers and “factually inaccurate”2. Another error would be the long 
standing description of Strasbourg judges as unelected, when (in contrast to the UK 
Supreme Court) they are subject to election by the Parliamentary Assembly of the 

Council of Europe. These though seem to be “easy” points, not ones going to the heart of 
the debate. 
 
6. I would consider the plans (as floated) to suffer from various afflictions of 

substance, three of which I develop below:- 

Relevance of Art 34 

7. Whatever is the end result, the UK Government cannot alter the binding nature of 
Strasbourg judgments as a matter of international law. Purporting to alter the effect in the 

UK of the ECHR and its case-law will not remove the UK’s existing Treaty obligation to 
give effect to judgments where the UK was challenged, but lost. This would require 
Treaty change (i.e. by all Council of Europe members) not simply legislative assertion in 
a British Bill of Rights that Westminster should have the last word. While the scheme of 

the ECHR leaves the choice of rectification – as to both scope and manner – to member 
states, the obligation to respond remains. As we have seen with prisoner voting, the 
Court and monitoring bodies have developed an unexpected level of indulgence but at 
some time a crunch will come. We cannot by altering domestic law alter the state’s 

international obligations. 

It is this seeming disjuncture – whether unacknowledged or glossed over – that might 
mean the Government’s commitment to remain in the ECHR – a considerable volte face 
if true (see the most recent press leaks) cannot be a cast iron one. We cannot both 

remain forever in the ECHR yet allow the Westminster Parliament the opportunity to 
override. 

Two slight asides here:  

i) What has generally gone unremarked in Government plans and announcements is 

what many commentators would see as increasing deference towards domestic 
bodies in recent judgments, a much greater (political?) desire on the part of the 
Strasbourg Court to be, and be seen as, accommodating. One example would be 
Animal Defenders case (that came as a surprise to most) and in my own area 

Pentikainen v Finland (a decision of the Grand Chamber of 20 Oct). In short, 

                                                             
1 http://www.theguardian.com/politics/interactive/2014/oct/03/conservatives-human-rights-act-full-document 
2 BBC News 3 Oct 2014 http://www.bbc.co.uk/news/uk-29472750 
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perhaps, (some of) the worries about judicial over-reach might either be misplaced 
or might be en route to being misplaced? 
 

ii) Allowing Westminster an overreach power might “democratise” human rights – 
and thus ostensibly be seen as advantageous and indeed welcome – but 
(conceptually) it is  problematic to view human rights as somehow subject to 
majoritarian biases and concerns. In short, perhaps crudely, isn’t the point of 

human rights that they act as a buttress against popular opinion, temporary and 
transient as that might be? While further discussion of this more philosophical 
point is beyond the confines of this short paper, it is a point that should not go 
unremarked in wider debate. 

 
EU Law 

 
8. The elephant in the room remains EU Law. Almost whatever is done – or not done 

– to the HRA in terms of dilution or indeed replacement, for so however long we remain 
members of the EU (and of course, that too is up for renegotiation and 
reconfirmation/rejection), EU Law, and its expanding corpus of human rights law and 
protection, offers us in the UK even greater protection than does the HRA. This can be 

put very simply. If a court holds that legislation cannot possibly be interpreted compatibly 
with the ECHR (utilising s.3), the remedy is to declare it incompatible (under s.4). The 
legislation still binds – is still operable and effective. The solution is a political one, in the 
hands of MPs – to amend the offending law, or to choose not to do so. The difference 

where a claim is founded on EU Law is stark, and clearly seen in the recent litigation this 
summer involving David Davis MP and Tom Watson MP ([2015] EWHC 2092 (Admin)) to 
the Data Retention legislation. If a challenge to legislation on EU human rights grounds 
(i.e. the EU Charter) succeeds, then the legislation can be disapplied – it is ineffective 

until cured by Parliament by amending legislation.  

The worthy victim narrative 

9.    The positioning in the Conservative manifesto of the proposals relating to the HRA 
is instructive. It appeared only twice; once in the section on the EU (leading to a legally 

flawed conflation of the two, and thus of relevance to the point above) and the other in 
the section headed: “Fighting Crime and Standing up for Victims”. While it is true that 
criminals have benefitted from the protection the HRA offers, this simple bifurcation 
belies a more complicated truth. 

 There is a growing body of case-law in which the HRA has benefitted victims of 
crime; most notable perhaps is the DSD case [2014] EWHC 436 QBD, where 
those raped and assaulted by the so-called black cab rapist were awarded 
damages by the courts after the police failed properly to investigate and so 

prevent further crimes. Similarly, in the recent Michael [2015] UKSC 2 decision, 
the Supreme Court specifically held that the common law debarred parents from 
suing South Wales police in negligence for failing to prevent their daughter’s 
violent death, whereas Article 2 was held to be in their favour. 

 

 It ignores too the more everyday impact of the HRA on the lives of ordinary 
people: the Act for the Act campaign (http://actfortheact.uk/) has highlighted how it 
has helped improve the lives of those with disabilities and in receipt of social care, 

or Mark Neary who used the HRA to effect the release of his 21 year-old autistic 
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son from a “positive behaviour unit” where he had spent not 3 days as planned but 
almost a year. 
 

 The perception that criminals and terrorists are the “real” or major beneficiaries of 
human rights protection stems to a large degree from the way the media reports 
human rights cases and incidents. I have written about this recently and perhaps 
could draw on a little of the empirical research I have undertaken? One statistic is 

telling. I looked at the coverage by the Daily Mail on-line for a year of stories 
covering the deportation (or non-deportation) of foreign criminals on human rights 
grounds. There were 31, of which 26 related the fact that a court or tribunal had 
determined the person could not be deported, a success rate for the individual of 

about 84%, and so a “failure” rate for the Home Secretary of about 16%. In reality, 
using Home Office data supplied in answer to a Parliamentary question, over a 
four-year period the claimant’s success rate was about 18%, meaning the Home 
Secretary succeeded in about 82% of cases, almost exactly the reverse. The 

regular reader of The Daily Mail has almost a mirror image of the likelihood of the 
HRA being used to found a claim to stay in the UK. It is little surprise then that the 
HRA is perceived as a charter for PFTs, paedophiles, foreigners and terrorists. 

Specific questions asked in the consultation 

10. In terms of rights protected, a good place to start is always Lord Bingham who 
asked, of the ECHR, which of these would you see removed? It is hard to disagree that 
there should be any diminution. There is indeed a sound case for extension – a 
guarantee of a jury trial, data protection rights (rather than relying on Art 8) and specific 

rights for say minors are those that might prove fertile for exploration. 
 
11. It seems clear to me that Westminster can as a matter of law repeal the HRA for 
the UK – and thus for Scotland – and there is no mechanism for the Scottish Parliament 

or the Scottish Ministers to prevent that. That seems to follow from the nature of the UK’s 
devolution settlement in the 1998 Act, indeed any devolution rather than independence or 
federalism. On the matter of Sewell, could I commend to the Committee a blog post by 
Professor Mark Elliott?3 

 
12. In my view, at a mechanistic level, the HRA broadly strikes the right balance. 
There is scope for judicial interpretation, and for an active judiciary, under s.3 and s.4. I 
am on record as being critical of certain cases and certain approaches – where it could 

be argued clearly incompatible language has been misread – but the examples are few, 
and do not seem to me especially egregious (though with potential). It is here I do have 
some sympathy with the Conservative position. Equally too – though there is perhaps 
more judicial disquiet certainly  among the Supreme Court Justices – the expanded 

system of proportionality review, ushered in by s.6 and s.7, is broadly thought to be about 
right, with judges now working under a more schematic, staged test combined with a 
nascent sense of deference. I’d suggest that any changes to how the HRA works would 
be minor, though not necessarily cosmetic:  

 

 extending the scope of “public authorities” in s.6 to encompass those 
exercising those functions on behalf of the State or a public authority 

                                                             
3 http://publiclawforeveryone.com/2015/05/12/could-the-devolved-nations-block-repeal-of-the-human-rights-
act-and-the-enactment-of-a-new-bill-of-rights/#more-2932 
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(whether under contract or otherwise) , to obviate the problem thrown up by 
the YL case in 2007. 

 reversing the Begum decision so that a council that failed, during the 

decision-making process, to consider prospectively the proportionality of 
that decision, would very likely be held to have acted unlawfully. I argued 
along such lines in an article in [2012] Public Law 63. 
 

13. Of course, anyone can point to one-off decisions of any court and argue both that 
they are out of line and indicate an (overly) activist judiciary engaging in mission creep. 
The general thrust though I believe of the past 50 years and the near 18,000 judgments 
delivered (against all member states, not just the UK) in the period 1959-2014 indicates 

neither. There is on the part of Court (see above) a growing sensitivity in its judgments to 
seek accommodation and appreciation of the obviously primary role that national courts 
and national decision-makers properly have.  
 

14. The well known bête noire, Hirst, the prisoner voting case, often cited by 
opponents as the Court overstepping its reach, is often misunderstood or misportrayed: it 
stops a long way short of holding that prisoners must have the vote, merely that a blanket 
ban determined simply by whether someone is in prison on day Y or not, is arbitrary. Of 

course, it can be argued that such a development was beyond the intention of the 
framers in the 1950s, but – and this is my own personal view – I think the Court has got 
this broadly right. The voting ban as operated in the UK is not related to the extent of 
wrongdoing and has nothing to do with how much harm someone has done or how 

aberrant from society’s norms they are. It depends not on length of prison sentence (c.f. 
the recent EU Law case Delvigne) but on the simple fact of where you happen to be on 
the critical day.  
 

15. This, of course, goes to the issue, implied in several questions in the consultation: 
the relationship between Strasbourg and the UK (between its judges and ours, and 
between its court and our legislature). While resolution of this would require several PhD 
theses, perhaps I might conclude on this one short point? 

 
16. Yes, of course it can be argued quite forcefully that where reasonable people can 
take very different views of the appropriate balance between say free speech and 
national security, then resolution of that is not an appropriate judicial task at all. We need, 

it is then said, a better adjudicatory system, where (when opinions divide) there is true 
and proper accountability, and true and proper participation. Courts do not and cannot 
effect that. Nonetheless, while many might contend that accountable legislatures are the 
best place to debate and determine the scope and valency of rights, once conferred in 

law  (unless their potency is simply to remain as political statements and aspirations) 
rights can only be fully and properly realised and defended in courts, before judges. 
Rights have meaning when written down and substance when enforced and upheld. 
Once conferred on individuals, then individual A would always wish to take action to 

defend their position, their rights, if individual B (whether government minister or 
neighbour) does something which A thinks reduces the extent to which she can enjoy her 
rights. That can only be done in court; Parliament is not institutionally set up, simply 
cannot be expected to come to enforceable individualised decisions in such cases 

(whether that be challenges to a deportation determination or using a topical example, to 
the “named person service” requirements in the Children and Young People (Scotland) 
Act 2014 as occurred in the Christian Institute case [2015] CSIH 64). That must be the 
constitutionally appropriate role for courts. The task then is to construct a system for the 
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judicial enforcement of individual rights in single, one-off cases that properly balances the 
competing tensions and pressures. 
 

17. The question then is whether broadly speaking the HRA does that: does it properly 
confer and configure appropriate spheres of action. In my view, it probably does.  

David Mead 
November 2015 


